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 Ask A Lawyer  

QUESTION:

Kelly:  I am a local builder and heard through the 
grapevine that there were many new changes in the 
law that affect the Texas builders and remodelors.  
Is that true?  If so, what are they and how can I be 
prepared?

ANSWER:

You are correct.  Recently, House Bill 1038 was 
approved and becomes effective September 1, 
2007.  This Bill made major and substantial 
changes to the Texas Residential Construction 
Commission (TRCC).  For the most part, these 
changes benefit the homeowner and are against the 
builder.  Here is a brief list of the changes:  
 

1.  In addition to the various notices previously 
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Dealing with OSHA

 
The Most 
Common 
Mistakes 

Companies Make
 

What do you do if 
an OSHA inspector 
shows up at your 
door, unannounced, 
and wants to 
conduct an inspection of your job site or 
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required by the Texas Property Code, there 
are several new notices that are required to 
be included in all contracts entered into 
after September 1, 2007.  Most importantly, 
if the builder does not have these particular 
notices in his contract the contract is totally 
unenforceable against the homeowner.  

2.  Now, if a builder wants his contract to 
include a binding arbitration clause, this 
must also be in the bold font of a minimum 
of 10 point to be enforceable. 

3.  If not already registered, all 
"builders" (which includes doing 
improvement of existing home over $10k) 
must register with TRCC. If not registered, 
fines will be imposed.   Each home must be 
registered with TRCC and the Builder now 
must pay for the registration fees. 

4.  There are also many new continuing 
education requirements for all builders.  

5.  A Municipality is now forbidden from 
issuing a building permit without first 
verifying builder's registration with TRCC. 

6.  If you are building in an unincorporated 
area, the home must be inspected by a fee 
inspector. 

7.  The TRCC now has greater powers to hear 
allegations of violations and impose 
penalties up to $1000 per day per violation. 
Any suit brought to collect the penalty will 
be in Travis County.  Also, now instead of a 
maximum of $5000 per violation, the total 
penalty can be up to $10,000 and up to 
$100k for misappropriation of funds or 
fraud. 

8.  Any complaint to the TRCC resulting in 
disciplinary action will be made public 
information. 

9.  Certain allegations of violations will require 
a builder to disclose to TRCC all people 
with ownership interests in his company. 

10.  The TRCC has now added 15 new grounds 
for disciplinary action against builders. 

11.  The TRCC also now has 5 new powers in 
enforcing disciplinary action.  

workplace?  
 
A typical reaction would be to let the inspector 
proceed.  At the end of the inspection, which could 
be days, weeks or months later, you receive a 
citation against your company by OSHA.  That's 
when most lawyers receive a call from their client 
or potential client.  
 
If you were served with a lawsuit you would 
immediately hire an attorney to defend you and 
your company.  That lawyer would be involved in 
all stages of the litigation process - discovery, 
depositions, document production, etcetera.  
Compare this to the OSHA inspection.  Did the 
inspector do an on-site inspection?  Did the 
inspector interview your employees (i.e. take their 
deposition)?  Did he look at your logs, records and 
written reports (i.e. review your documents?)  
Where was your lawyer?  Not hired yet!  
 
Most of the time OSHA gets unabridged access to 
every piece of evidence that they will eventually 
use to cite you or shut your job site down.  Most 
companies let OSHA conduct and complete its 
discovery before even calling their lawyer.   
Calling your lawyer at the first sign of an OSHA 
inspection can help you a great deal.  
 
For example, most lawyers dealing in construction 
litigation understand that when called out on the 
site to access a complaint, the OSHA inspector can 
only inspect the part of your operation that gave 
rise to the inspection, but no more.  For instance, if 
an employee's complaint was about a staircase 
with no railing, the inspector is not suppost to 
delve into other areas of your site.  However, if 
they happen to observe or learn of other problems 
during their inspection, they can cite you.  Without 
a lawyer being present, many inspectors will 
attempt to expand the inspection to encompass 
other areas of the site.  
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